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2. Board Consent: 
 Approval of Agenda 
 Approval of Proceedings from August 9, 2012 Meeting 

 

3. Public Comment: 
At the beginning of the meeting, public comment will be taken on items not on the Agenda. Individuals 
that wish to speak at this time must sign-up at the beginning of the meeting. For agenda items that have 
already gone out for public hearing and/or have had a public comment period that has closed, the Board 
Chair may determine that additional public comment will not provide additional information. In this 
circumstance the Board Chair will not allow additional public comment on an issue. For agenda items that 
the public has not had a chance to provide input, the Board Chair may allow limited opportunity for 
comment. The Board Chair has the discretion to limit the number of speakers and/or the length of each 
comment. 
 
 

4. Update on Proposed American Eel ESA and CITES Listing 3:15 – 3:35 p.m. 
Background 

 American eel were petitioned for listing as threatened under the Endangered Species Act (ESA) 
in April 2010. USFWS published a positive 90 day finding on the petition in September 2011, 
stating that the petition may be warranted and a status review will be conducted. The organization 
that initially petitioned to list American eel filed a lawsuit in August 2012 against USFWS for 
failure to comply with the statues of the ESA which specifies the proposed rule based on the 
status review be published within one year of the receipt of the petition (Briefing CD). 

 American eel are being considered for listing under Appendix II of the Convention on 
International Trade and Endangered Species (CITES).  The purpose of listing is to ensure that 
international trade in wild animals and plants does not threaten the species continued survival. 
The Commission sent a letter to USFWS stating that a listing on CITES Appendix III is not 
warranted at this time. 

Presentation 
 Update on ESA and CITES Listing by K. Taylor  

 
 
 



 
6. Other Business/ Adjourn 

4. Draft Addendum III – 3:35 – 4:00 p.m.  

Background 
 The Board accepted the 2012 American Eel Stock Assessment for management use in May 2012. 

The stock assessment report found that American eel stocks were depleted. The Board tasked the 
Technical Committee with the development of potential management actions based on the 
recommendations of the stock assessment and peer review reports.   

 In August the Board received the Technical Committee report. Based on the Technical 
Committee report the Board initiated the development of Draft Addendum III  with the goal of 
reducing mortality on all life stages of American eel. 

 The Plan Development Team met in September and October via conference call to develop 
management, monitoring, habitat, and law enforcement recommendations. The PDT requests 
further direction from the Board on the scope and level of details to include in the Draft 
Addendum.  

Presentation 
 Draft Addendum III Overview by K. Taylor  

Board actions for consideration 

 Provide direction to the Plan Development Team,  if necessary 
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The American Eel Management Board of the Atlantic 
States Marine Fisheries Commission convened in the 
Presidential Ballroom of the Crowne Plaza Hotel, 
Alexandria, Virginia, August 9, 2012, and was called 
to order at 9:30 o’clock a.m. by Chairman Terry 
Stockwell.   

CALL TO ORDER 
 

CHAIRMAN TERRY STOCKWELL:  Good 
morning, everyone.  Welcome to the Eel Board.  I’m 
Terry Stockwell, the Chair of the Board.  I would like 
to approve the agenda with two modifications; one of 
which is we’re going to move Kate’s update on the 
proposed eel endangered species and CITES petitions 
up ahead of the technical committee report. 

APPROVAL OF AGENDA 
 

CHAIRMAN STOCKWELL:  The other is we have 
some AP nominations.  Is that all right with 
everyone?  Okay, without objection, the agenda is 
approved.  

APPROVAL OF PROCEEDINGS 
 

CHAIRMAN STOCKWELL:   The proceedings of 
the May 5th board meeting; any changes, additions or 
edits?  Seeing none, without objection the 
proceedings are approved.  I’ll turn it over to Kate 
and then we’ll move right along. 

PROPOSED AMERICAN EEL 
ENDANGERED SPECIES AND                   

CITES PETITION 
 

MS. KATE TAYLOR:  As the board is aware, in 
April the U.S. Fish and Wildlife announced that 
American eel is being considered for listing on 
CITES Appendix II.  This was a recommendation 
from the Species Survival Network and WWF due to 
concern for look-alike cases with European eels and 
the potential for increased demand for the American 
eel as a replacement species in international trade for 
the European eel. 
 
ASMFC did provide comments on this not in support 
of going forward with Appendix II listing.  The 
decision is expected to be published in early 
November.  Additionally, as the board is aware, 
American eel has been petitioned by the Council for 
Endangered Species Act Reliability to list American 
eel on the ESA. 
 

At this point U.S. Fish and Wildlife staff and funds 
have not been allocated for an American eel status 
review.  Just so the board is aware, a species must be 
listed on the ESA if it is threatened or endangered 
due to any of the following five factors:  the present 
or threatened destruction, modification, curtailment 
of habitat or range; the overutilization for 
commercial, recreational, scientific or educational 
purposes; for disease or predation; for other natural 
or manmade factors affecting the continued existence 
of the species; or for the inadequacies of existing 
management. 
 
CHAIRMAN STOCKWELL:  Thank you, Kate.  Are 
there any questions for Kate?  Bill. 
 
MR. WILLIAM A. ADLER:  Kate, once again here, 
where in this process is the ESA listing proposal?  I 
don’t want to get into sturgeon again here.  Where are 
we? 
 
MS. TAYLOR:  U.S. Fish and Wildlife did publish 
the positive 90-day finding, which stated that the 
information contained in the initial petition warranted 
further consideration; so the next step is the 
development of a status review.  The Fish and 
Wildlife staff have informed me that funds and staff 
have not been allocated yet to conduct that status 
review. 
 
DR. JAIME GEIGER:  Mr. Chairman, I just would 
request the commission – again, Kate put those issues 
that we use to look at ESA determinations.  Again, 
anything this commission could do to promote 
conservation of American eels is a very positive 
thing.  That includes supporting CITES.  I would 
urge this commission again to continue to do 
everything possible within your individual and 
collective jurisdictions to again conserve American 
eel populations.  That also includes a strong support 
of CITES.  I would urge again that if we not done 
that, I would respectfully request that we reconsider 
that.  Thank you. 
 
MR. JOHN CLARK:  Jaime, are you recommending 
that recommend to CITES that American eel be listed 
as a managed species that way? 
 
DR. GEIGER:  I would urge this board that I think 
any positive action that we can take to promote 
conservation of American eel populations would be 
beneficial.  Again, you see how an agency determines 
how one lists the species under the ESA.  This 
commission has a very good, solid history of being 
proactive and being very aggressive in management 
and conservation of all the fish species under its 
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jurisdiction.  Again, I would respectfully request that 
I think that would be a very positive thing to do. 

PUBLIC COMMENT 
 

CHAIRMAN STOCKWELL:  Other comments or 
questions?  Seeing none, before I turn it over to Brad, 
I omitted to ask if there is any public comment for 
items that are not on the agenda.  Is there anyone 
from the public who like to speak?  Seeing none, it is 
all yours, Brad. 
 

TECHNICAL COMMITTEE REPORT ON 
POTENTIAL MANAGEMENT OPTIONS 

 

MR. BRAD CHASE:  Just to recap, the Eel 
Technical Committee and Stock Assessment 
Subcommittee produced a benchmark stock 
assessment for eel this year.  It was presented to a 
Peer Review Panel and approved.  We reported on 
the stock assessment to the board in May, and the 
board requested the technical committee to produce 
recommendations on reducing fishing mortality for 
eel. 
 
We met about two weeks in Baltimore and we had a 
good session.  We came up with a series of 
recommendations I’m going to present for you now.  
The feeling was to look at eel at all major life stages, 
glass eel, yellow eel and silver eel and come up with 
recommendations to look at reducing mortality at 
each life stage and also look at non-fishery 
approaches, habitat improvements, different ways to 
reduce mortality and to spread this across the 
different ways the eels can be caught and killed. 
 
Once again, we focused on these three life stages 
primarily, glass eel, yellow eel and silver eel.  We 
spoke about recreational fisheries, monitoring habitat 
and law enforcement.  Glass eel fisheries probably 
received the most attention.  You’re probably all 
aware of the increase in these fisheries the last two 
seasons.  We spent a fair amount of time discussing 
this fishery. 
 
The assessment did not identify a relationship strictly 
that links glass eel recruitment to later life stages, and 
this is really a problem with the species.  We have a 
single stock.  Eels are panmictic (single stock) and 
semalparous (spawn once and die).  It is a difficult 
relationship to establish.  It doesn’t mean it is not 
there; it’s just the stock assessment did not identify it.  
The technical committee, however, recommended a 
precautionary approach. 

Given the fact the stock assessment has a depleted 
status, we wanted to look at this closely and try to 
come up with some recommendations for our 
reducing mortality in the fishery.  There was 
discussion on the poaching that has been occurring 
the past two years in the fishery.  It really took off in 
2011 and 2012.   
 
I think the phrase “out of control” came up several 
times in the discussion from several jurisdictions.  
There is a lot of concern over the amount of poaching 
that has occurred.  The fishery occurs in Maine and 
South Carolina.  There are only ten permits in South 
Carolina and there are I think approximately 400 
permits in Maine. 
 
Eels can be readily caught in coastal rivers in the 
springtime and so there was activity in neighboring 
states to Maine and other states on the east coast 
resulting in a lot of poaching.  The concern is this 
could affect future recruitment in these states that 
don’t have fisheries.  The technical committee feels 
this has to be addressed. 
 
We broke apart our recommendations into two 
categories; one to directly address fishing effort and 
mortality, and the other is to have management 
measures on existing fishery regulations and to look 
to avoid expansions of future markets.  The two 
categories to reduce mortality are effect reductions in 
existing fisheries and a coast-wide closure. 
 
Again, with the number of permits in South Carolina, 
there is only ten; in Maine you a greater number of 
permits.  The discussion looked at caps on permits or 
actual reductions in numbers of permits.  The coast-
wide closure received attention because it is the 
obvious way to really address the poaching problem 
that is greatly increasing.  It would make it very 
difficult to poach. 
 
These eels are all exported to Asian markets, and it 
would make it very difficult to take these eels if there 
were no fisheries.  In terms of management measures, 
there is no quota presently.  There is no quota in 
South Carolina or Maine, so we discussed having a 
coast-wide quota, and the board could give us advice 
on how they want us to approach developing a coast-
wide quota. 
 
There was also concern on the expansion of a fishery 
to young pigmented eels.  These eels arrive as glass 
eels.  That is what the market favors and that’s what I 
think the fisheries have traditionally targeted.  These 
eels quickly become pigmented and we’re starting to 
see interest in targeting these pigmented eels. 
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Most states have a minimum size of six inches, and 
so there could be growth in these pigmented eels in 
the markets to target these and lead to an expansion 
of these fisheries.  We would like to find ways to 
prevent that from happening.  There were also 
allegations of many new dealers coming into the 
fishery and some having unscrupulous behaviors.  
There probably needs to be some attention paid 
towards new dealers entering the fishery. 
 
Moving on to the yellow eel fisheries, these fisheries 
mostly target eels with pots and primarily provide 
eels for the bait market but also for food markets as 
well.  There is presently a minimum size in not all 
jurisdictions but most at six inches.  With the 
previous stock assessment, we looked at the concept 
of changing our minimum/maximum size for eels. 
 
We conducted a model and looked at eggs per recruit, 
and we found that you’d have to have pretty large 
changes to your present sizes to have large gains in 
eggs per recruit.  This time around we looked at the 
concept again, and we realized that we have a 
mandate we believe to reduce mortality and so small 
changes would be beneficial and to spread these 
changes across the different fisheries and different 
life stages would make sense. 
 
We did look at the concept of increasing that 
minimum size from the six inches to an eight-to-
twelve inch range.  What that might do is have a 
modest gain in egg per recruit.  It would also prevent 
the expansion of that new fishery on these pigmented 
eels.  We put that to the board to consider an increase 
in minimum size. 
 
We also discussed having a maximum size.  These 
eels exit as larger silver eels on their way to spawn at 
sea.  Presently there are very few fisheries that target 
silver eels, but you do see these fisheries target eels 
that are getting close to being silvers, maybe a year 
out.  It could be beneficial to have a maximum size 
that protects those eels that are approaching the silver 
stage. 
 
In terms of management measures to prevent future 
increases in effort, we discussed having effort 
reductions as well as a coast-wide quota.  There is no 
quota coastwide for yellow eels.  It would be difficult 
to establish this.  We did talk about how to do it 
regionally, but it is the type of thing that if the board 
had an interest in additional information we could 
conduct analyses on that. 
 
This table shows the number of permits by state, 
commercial permits.  They primarily focus in the 

yellow eel fishery.  For silver eels, again there are not 
very many fisheries that target silver eels specifically.  
They are encountered in some fisheries.  There is also 
not a lot of preventing certain fisheries from targeting 
silver eels, so we thought we would propose some 
regulations or some ideas that might help prevent 
future expansion, such as a maximum size limit, a 
moratorium on silver eel permits of fisheries. 
 
There are a couple of states that have fisheries that do 
target them.  Season closures; silver eels typically 
exit in the fall and we could have rolling closures as 
you move up the coast to try to reduce the chance of 
encountering eels in these fisheries.  And then gear 
restrictions; silver eels are typically caught by in-
stream fykes and weirs.  Some other fisheries that 
targeting different species could encounter eels and 
we could look at gear restrictions that might address 
that.   
 
Moving on to recreational fisheries, we felt that these 
fisheries take a fairly small amount of eels relative to 
the commercial fisheries, but we do want to try to just 
address all the different fisheries and look for ways to 
just increase conservation, if we can.  Right now we 
have a 50 fish per day per angler for most states.  
This goes back to the original plan. 
 
It doesn’t really provide a lot of conservation for eels.  
It is a fairly large bag limit for a recreational fishery.  
One idea would be to lower that.  That was the 
primary recommendation for the recreational 
fisheries.  For monitoring, we discussed increasing 
commercial and recreational reporting requirements; 
conduct an evaluation of the Atlantic States Marine 
Fishery Commission Eel Survey Program, primarily 
focusing on the young-of-the-year survey. 
 
We have very few long-term yellow eel indices of 
abundance.  We would like to find ways to increase 
those.  The same goes for silver eel indices of 
abundance.  This could be rolled into a process where 
the technical committee looks at all these life stages, 
young of the year, yellow and silver, and assesses 
what we have presently and tries to come up with 
new indices and improved indices.   
 
Then we discussed FERC relicensing as an avenue to 
get at the mortality that occurs from hydropower and 
the turbine mortality associated with that.  It is an 
ongoing process.  I think it would benefit the 
commission to be plugged into how that happens; the 
scheduling, how it occurs; and try to participate in 
that process if possible. 
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Finally, habitat; during the last stock assessment the 
one recommendation that came for the technical 
committee and was accepted by the board was to 
increase eel passage to try to increase their access to 
freshwater habitats.  Obviously, we should continue 
to support it.  It is the one way that you can increase 
recruitment by getting eels to places where they can’t 
to right now. 
 
We talked a lot about the idea of having targets 
where different areas have actual targets on 
increasing the amount of habitat they can reach.  We 
realize we didn’t have that information really to get 
to that, so we recommended developing a coast-wide 
eel habitat GIS data layer that would allow us to 
really look at that potential and maybe for the next 
stock assessment have specific targets. 
 
Then law enforcement; the whole point of what 
happened in the two years for eel poaching in the 
glass eel fishery, it led to some discussion on what 
we can do to contribute to improve law enforcement.  
It really comes down to I think increasing penalties in 
some jurisdictions.  Some states have very low 
penalties for taking undersized eels.  Also, it comes 
down to coordination and meeting with law 
enforcement before the season begins and just 
discussing ways to try to prevent poaching. 
 
Also, there are some discrepancies between what is 
exported for glass eels.  The export records for 2012 
seemed to be much higher than the states’ records on 
what is actually harvest, and so we need to look at 
synchronizing those dealer and export reports, and 
overall just increase cooperation and communication 
regarding violations among the jurisdictions.  Thank 
you; any questions? 
 

DISCUSSION OF POTENTIAL 
MANAGEMENT OPTIONS FOR 

AMERICAN EEL 
 

CHAIRMAN STOCKWELL:  Thank you, Brad and 
the technical committee for a tremendous amount of 
work and a very concise summary report.  Before we 
even go into considering next steps, I would just like 
to take questions first specific to the presentation.  
Ritchie. 
 
MR. G. RITCHIE WHITE:  If you could go back to 
your first slide on glass eels; when you talk about a 
quota, when you talk about a difficult relationship 
between glass eels and mortality of larger eels, how 

would you determine a coast-wide quota; how could 
you come up with that number? 
 
MR. CHASE:  The discussion focused on really what 
has been caught in the Maine and South Carolina 
fisheries, so it wouldn’t so much be based on later 
life stages.  It would probably be based on the 
performance of the fishery.  That would be the first 
place to start is to see what has been caught, maybe 
look at a distribution of the catch records over time.  
That was the first point of discussion. 
 
MR. A.C. CARPENTER:  I appreciate all the effort 
that went into this.  I’d like to ask a question about 
establishing a maximum size limit on the yellow eel.  
Do you have a number in mind?  You gave us a range 
for the minimum size limit, but what size are we 
looking at here and how are we going to measure it? 
 
MR. CHASE:  We’ve used in the past a SLYME 
Model, which is a model that looks at the size and 
life history characteristics of eel and allows to 
generate an eggs-per-recruit estimate.  We would go 
back to that model based on the interest of the board 
and look at a range of sizes that would produce 
benefits.  We would look closely at the fisheries and 
what the fisheries are targeting and what their gear 
targets.  We have no specific sizes to offer today.  We 
would just look to have the board give us advice on 
what to pursue. 
 
MR. CARPENTER:  I guess I’m trying to get down 
into the weeds here too deep, but how do you 
measure the size?  Are you going to measure it with a 
girth or are you going to measure it with a length and 
how are we expected to enforce that? 
 
MR. CHASE:  It is a good question but it would 
probably – you know, we could answer this better 
once we conduct some analyses.  Basically an 
analysis will give us a target, an actual length, and 
then I think the discussion would be on do you have 
gear that would exclude sizes above that or would 
you had grading on board during he fisheries.  I think 
there are definitely practices that could occur, but I 
think the first step is to see an interest in this method 
and then run the analyses. 
 
MR. CARPENTER:  One final question; on the 
yellow eel you have two recommendations there 
dealing with increasing the size limit and establishing 
a maximum.  You have a reduction in effort, but can 
that effort reduction be translated to days worked as 
opposed to permits issued so that you can have 
seasonal closures and that kind of thing to address the 
reduction in effort? 
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MR. CHASE:  We did discuss that and the two 
approaches were to have permit reductions or to have 
types of seasonal closures, rolling closures, so that 
was discussed. 
 
MR. ROB O’REILLY:  Just two short questions; I’m 
not sure how effort was characterized to what level.  
For the assessment, does the committee feel that it 
needs more information about effort?  Was there 
good catch per effort coming from the states?  How 
general was all that effort information since the effort 
reductions are talked about? 
 
MR. CHASE:  We looked at total permits by state 
and then we looked at catch-per-unit effort mostly in 
the pot fisheries; and so for each state we generated 
indices of catch-per-unit effort in the pot fisheries.  
That is the information that we have and that would 
be the two avenues.  We would approach that through 
numbers of permits and through catch-per-unit effort. 
 
MR. PAUL DIODATI:  Brad, you had mentioned 
numbers of permits in South Carolina and Maine.  
Were those harvester or dealer permits; I wasn’t sure 
about that? 
 
MR. CHASE:  Harvester. 
 
MR. DIODATI:  So what about dealer permits; the 
dealers have permits as well, right?  Do you know 
anything about that? 
 
MR. CHASE:  I don’t have a lot of information on 
that, Paul.  I’m not sure if anyone else does. 
 
MR. DIODATI:  I asked because I guess – and I see 
Joe here and I don’t know if he is going to give a 
Law Enforcement Report, but I’m curious about the 
conduit for the illegal harvest that we see has 
escalated in recent years.  And how that gets into the 
marketplace; I don’t have a good feel for that.  If we 
are going to make any corrections that are effective, I 
think we have to understand that conduit.  At some 
point I guess I’d like to have an opportunity to talk 
about that. 
 
CHAIRMAN STOCKWELL:  Good question and I 
think that’s going to fall under our next steps. 
 
MR. DIODATI:  Okay, and limited entry; was that 
something that you said is not in place in those two 
states for the glass eel fishery? 
 
MR. CHASE:  In the glass eel fishery I believe it is 
for the Maine fishery and for South Carolina.  There 
has more entry recently in the Maine fishery from the 

Passamaquoddy Indian Tribe.  There is not a true cap 
on entry in that fishery, but I think both states have 
attempted to cap their number of permits they issue. 
 
MR. CLARK:  Brad, A.C. already brought up part of 
the question I was going to ask about why seasonal 
closures for yellow eel harvest reductions were not 
considered; because with the size limits, of course, as 
he alluded to it is very difficult.  Either the eelers are 
going to get new pots or modify their pots or 
enforcement is going to have a nightmare there. 
 
A seasonal closure that would go up and down the 
coast based on the silver eel out-migration, it seems 
like it would have a double benefit because those few 
silver eels that might pot up would be protected and it 
would also reduce harvest of yellow eels for a two-
week period or whatever the closure is set at by a 
state.  Thank you. 
 
MR. CHASE:  If I can just respond; I agree, John.  I 
think the technical committee was initially interested 
in looking at minimum sizes for eels and so therefore 
we would deploy the SLYME Model to look at eggs 
per recruit.  The discussion led us to say why not use 
that same model to look at maximum sizes to see 
what benefits might be gained.  That led us to a 
discussion on would there be an application there for 
a maximum size.  We have more direction to give 
you right now on a minimum size and not so much on 
the maximum. 
 
MR. CLARK:  If you recall, Brad, back in 2008 
when we made the last proposal based on the 
SLYME and then we were looking at a slot size to 
hopefully let all the bigger eels escape, and I know it 
was just a lot of the logistics were very off-putting to 
the board at that time.  I just think that the size limits 
would still have – increasing the minimal would 
probably be the easier thing to do, but even there it is 
going to result in some cost to all the eelers.  Thank 
you. 
 
MR. RUSSELL DIZE:  In the state of Maryland we 
have a size mesh on the eel pot.  A few years back 
Maryland changed the size from three-eighths to half 
inch square.  That pot will not catch an eel unless it is 
eight inches or over.  It releases all the smaller eels 
out of that pot.  We only have about ten eel fishermen 
left in Maryland now, but eels in the last ten years 
have come back into the upper part of the bay. 
 
Back in the nineties, our eel fishermen had to go 
down to the Nanticoke or down the bay farther, but 
now we have eels up into the Choptank River and 
Eastern Bay and Chester River to where – and years 
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ago just about every crabber had ten to twenty or 
thirty eel pots to catch crab bait.  No longer do 
crabbers in Maryland use eel for bait.  They use 
chicken necks or something else.   
 
We have less emphasis on catching eels than we did 
back ten or twenty years ago.  The state of Maryland 
recognized a few years back they had to increase the 
size and they did increase the size of pot mesh to half 
and it releases the small eels.  A coast-wide ban 
would really kill Maryland when we an increase in 
our eels, and we don’t think it is called for.  Thank 
you. 
 
MR. PATRICK C. KELIHER:  Brad, could you 
maybe expand a little ban on your thoughts on the 
silver eel fishery.  You said you thought there were 
only a few fisheries left.  Do you have any indication 
of how many are left?  I know we’re down to two 
weirs fishing in the state of Maine now.  Those are 
grandfathered in; and when they go away, they’re 
gone. 
 
MR. CHASE:  Let me first just return to the previous 
comment from Maryland.  The recommendation to 
have a coast-wide closure for one option was just 
specific to the glass eel fishery.  Then coming back to 
the question on silver eel fishing, I think the state of 
Maine and the state of New Jersey has in their 
regulations the allowance for grandfathered fisheries.  
I don’t think there are other fisheries beyond that. 
 
I think there are some pot fisheries that can encounter 
eels that are close to being silvers, and there are 
things we can do in those fisheries and perhaps other 
fisheries that don’t target eels that could release 
silvers.  But in terms of direct targeting of silvers, I 
think it is just Maine and New Jersey with just a few 
permits. 
 
MR. CLARK:  Isn’t it New York? 
 
MR. CHASE:  New York, too? 
 
MR. CLARK:  Well, I thought it was New York and 
not New Jersey. 
 
MR. CHASE:  I think New Jersey has the allowance 
for a couple of traditional fisheries, and it could be 
New York has the regulations that would allow it to 
happen, but I’m not certain.  It is very few. 
 
MR. KELIHER:  Mr. Chairman, if you’d like, I can 
try to address Paul’s question regarding the number 
of licenses as far as the state of Maine and the 
number of dealers.   

CHAIRMAN STOCKWELL:  Why don’t you put it 
on the table and then after that we’re going to go to 
Leroy. 
 
MR. KELIHER:  The state of Maine has a limited 
entry glass eel fishery.  We have reduced the number 
of licenses by 75 percent.  That was done back in the 
late nineties.  We also reduced the amount of gear by 
about the same percentage again back in the late 
nineties.  We have currently about 407 licensed glass 
eel fishermen in the state.  Last year 368 of them 
were active.  This year a surprise hit us right in the 
middle of the fishery when the Passamaquoddy Tribe 
and Washington County, both bands of the 
Passamaquoddy Tribe issued about 250 licenses. 
They have the ability by state law to issue licenses to 
tribe members.  For all of the limited entry fisheries 
when that law was put into place, they were capped at 
a very small number.  Scallops, which is a limited 
entry fishery, and elvers is a limited entry fishery, but 
they were not at the time that law went into place, so 
they found that loophole and they issued what was 
two or three a year up to about 250 this past year. 
 
At the end of the year, based on our landings 
program, we had 546 active elver fishermen in the 
state of Maine.  We are going to address that 
Passamaquoddy issue at the legislature this year and 
be asking for a reduction in those numbers.  Mr. 
Chairman, while I’ve got the floor if you want I can 
just put it on the table. 
 
We have 25 dealers in the state.  Six of them have not 
reported.  Our landings went from about 11,000 
pounds in 2011 which had a landed value of just 
under $8 million, to this year with six dealers not 
reporting – and this unaudited information – about 
18,000 pounds of elvers with a landed value of just 
under $38 million.   
 
Obviously, it is a economic boon to the state of 
Maine, but we also – I just want to be clear to this 
board that the state of Maine recognizes the issues 
that we face with this fishery and are very willing to 
enter into conversations with this board how we can 
ensure that this fishery can proceed in a way that 
does not have an impact to the overall population.   
 
The Bureau of Marine Patrol wrote 300 summonses 
during the fishery this year.  The majority of them 
were fishing without a license.  We increased the 
fines from $200 for fishing without a license to 
$2,000.  To use the words of one of our young marine 
patrol officers, all it did was make the guys run.  We 
had multiple, multiple cases where we caught people 
several times in the course of the year.  I think we 
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have one guy at least six times if not ten.  We have a 
lot of very active investigations still ongoing as well. 
 
CHAIRMAN STOCKWELL:  Thank you, Pat.  I do 
want to keep for a number of folks to just keep the 
questions specific to Brad’s report.  Leroy. 
 
MR. LEROY YOUNG:  Brad, you mentioned 
poaching problems relative to the glass eel and that 
coast-wide closure might be a way to address that.  
I’m just wondering what the thinking is there and that 
poachers are violating the law as it is; so if more laws 
are enacted, how would that affect poachers. 
 
MR. CHASE:  Well, the thought is that it’s an export 
product.  There are only a few places where they are 
actually shipped overseas.  I think the U.S. Fish and 
Wildlife Service has a fairly a good handle or the 
ability to have a fairly good handle on what leaves 
the United States.  If there is in fact a coast-wide 
closure, it would be a pretty difficult task and 
probably a high risk to try to go ahead and harvest 
and export these eels. 
 
MR. MITCHELL FEIGENBAUM:  Brad, having 
attended all your deliberations at the last two 
meetings, I also want to share my compliments to the 
technical committee for its work on the eel file.  You 
made one comment during your presentation and you 
said that at the last meeting it was your sense of the 
room that poaching was out of control.  But, as I 
recall I only recall both the representatives from 
Maine as well as from Massachusetts indicating that 
the poaching was a significant issue.  Was there any 
other jurisdiction that reported poaching was a major 
issue? 
 
MR. CHASE:  No, you’re right, Mitch, we actually 
went around the table and asked each state what their 
experience was this past spring, and most states were 
unaware of poaching occurring.  Through our law 
enforcement in Massachusetts, we did hear of activity 
in other states, New Hampshire, New Jersey, and I 
believe some of the southern states had some 
evidence of poaching.  It was probably more 
widespread than many people were aware of.  
Certainly, in Massachusetts and Maine, that is where 
the phrase “out of control” came from, those 
discussions. 
 
MR. FEIGENBAUM:  And just to clarify, part of the 
discussion between yourself and John and A.C., you 
have been very clear about where the technical 
committee stands on the issue of maximum size 
limits.  I understand that you need to do more work.  
You’re going to go back and run the SLYME Model.   

Maybe I understood the slides, but were you 
suggesting that seasonal closures or rolling closures 
was not on the table for yellow eels, because it was 
my understanding that under the rubric of effort 
control that seasonal closures – where it says effort 
reductions, it was your impression that could include 
seasonal restrictions as opposed to or in conjunction 
with some changes to the size limits; am I correct? 
 
MR. CHASE:  Yes, Mitch, I went through that fairly 
quickly, but was part of the discussion. 
 
MR. FEIGENBAUM:  I have a question and I want 
to be respectful of Terry’s request that I limit my 
questions to your presentation.  I have a question that 
I think is really directed towards Bob or Kate or 
maybe you, Terry, and should I ask it now or would 
you rather I defer, but it relates to what our goal is 
here. 
 
CHAIRMAN STOCKWELL:  Why don’t you hold 
that thought? 
 
MR. FEIGENBAUM:  I will.  So then as far as the 
presentation goes, my only other question now is you 
indicated at the very beginning of the presentation 
that the assessment does not identify a correlation 
between recruitment and adult eel populations.  
However, in your stock assessment you do give this 
board two indices of the young-of-the-year 
recruitment, both a 10 year as well as a 22-year 
recruitment index. 
 
Am I correct that both of those are not showing any 
declines in recruitment during those times?  I don’t 
mean to sandbag or anything but like that would be I 
think 6.1 and 6.2 of the stock assessment.  In other 
words, the technical committee has done GLM 
standardized long-term young-of-the-year indices? 
 
MR. CHASE:  Yes, I think there are two ways to 
look at it, Mitch.  In terms of having a specific 
watershed where you have indices of recruitment for 
glass eels and then later life stages, that really doesn’t 
exist in the range of the species so having that 
empirical relationship isn’t well established.  What 
the stock assessment did was to standardize the 
indices and then compare the trends for the different 
life stages.  We do have that and I think right now 
Genny is looking that up.  The young-of-the-year 
series only go about ten years. 
 
MR. FEIGENBAUM:  I think there was one for 22 
years at 6.2. 
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MR. CHASE:  The states’ glass eel surveys go back 
about ten or eleven years.  There are a few others that 
go longer. 
 
MR. FEIGENBAUM:  With regard to the ten-year 
survey, it ends at 2010, but is it not the sense of the 
technical committee that both in 2011 and 
particularly in 2012 the recruitment reached new 
highs.  In fact, I think someone at the technical 
committee meeting the last time said the eels were so 
thick during their particular survey that you could 
almost walk across them.  Did I hear that correctly? 
 
MR. CHASE:  I think I’ve heard that at a lot of 
meetings.  I think 2012 was definitely up for most 
states and were series highs for glass eels for several 
states.  2011 for some states was not particularly very 
good; some states it was.  I think for the Chesapeake 
Region there is a region of increasing glass eel 
abundance for 2011 and 2012; not so much for New 
England. 
 
MR. FEIGENBAUM:  Well, thanks, Brad, and I look 
forward to working with the committee and the PDT 
as the process goes forward. 
 
MR. WHITE:  Mr. Chairman, I just wanted to 
respond to Mitch that New Hampshire had a 
substantial amount of illegal activity this past year 
with over a dozen arrests and a lot more activity 
beyond that.  It is a financial impact on law 
enforcement because a lot of the activity is at night, 
so it does make it difficult for them.   
 
It wasn’t this year but I know a number of years ago 
they did arrest a person with North Carolina plates 
with a BMW that had tanks and aerators in the trunk.  
That is the extreme that it goes to.  It’s certainly for 
New Hampshire being close to legal markets 
certainly increases the illegal activity. 
 
MR. FEIGENBAUM:  Yes, Ritchie, I didn’t mean to 
suggest by my question that I thought the poaching 
was limited to Massachusetts and Maine.  In fact at 
the technical committee meeting I volunteered that I 
was aware of poaching taking place in New 
Hampshire, Rhode Island and New Jersey in what I 
believe was somewhat significant levels.  If my 
question suggested an impression otherwise, I didn’t 
mean that. 
 
CHAIRMAN STOCKWELL:  That is quite an 
impressive piece of fishing equipment.  Rob. 
 
MR. O’REILLY:  The next time I’ll both questions 
together, but the second short question was just 

related to some of the talk that has ensued since I had 
the question.  I asked the last meeting about the use 
of the elver data and how that was blending into 
some type of status of the stock indicator, and I think 
the response from Laura Lee at that time was there 
was promise there.  I guess I didn’t get a chance to 
follow up with her to ask really what does the 
promise mean?  Are the elver collections becoming 
more important in this process? 
 
MR. CHASE:  It is a good question and the technical 
committee is probably not in full consensus on that 
question.  I think the stock assessment used it.  The 
peer review panel actually strongly recommended 
that it continue.  I think the thought is that it could 
provide benefits as a long-term recruitment index of 
recruitment failure or great improvements.   
 
I think one thing the technical committee did want to 
see was discussion on really taking hard a hard look 
and maybe having a workshop to evaluate the glass 
eel index and to make some firm recommendations 
for future use and at the same time look at yellow eel 
and silver eel indices and so to have that formal look.  
We haven’t done it in some time.  It is a mixed 
response.  The peer review panel did like the young-
of-the-year series and felt it should continue. 
 
MR. CARPENTER:  On that same topic, our elver 
survey is well over a hundred miles inland, and you 
recall on several occasions I really questioned 
whether we were spending the money for any 
particular purpose and it was fairly expensive to 
maintain it when everybody else’s sampling locations 
were much closer to the coast. 
 
At our 2011 presentation of the data, we get a 
presentation from the VIMS people that actually do 
the work every year on what was accomplished.  
There was a notation in that report that the Potomac 
data, since it is less volatile than a lot of the other 
stations that they sample, it may actually be more 
usable in the long run and that they are evaluating 
that.  I just put that out there that once again I’ll be 
proven wrong when I said we didn’t need to do 
something.  Thank you. 
 
CHAIRMAN STOCKWELL:  Are there other 
questions specific to Brad’s report?  John. 
 
MR. CLARK:  Just one more; Brad, given the 
biology of the eels and that every eel we take is a pre-
spawn eel – and that was the reason that we approved 
the glass eel fishery all those years ago – was there 
much discussion over something like increasing a 
minimum size limit as just allowing the eels to grow 
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a little longer before they’re caught by the fishery.  
And the same with the glass eels, I know that the 
reason we allowed that fishery years ago was because 
the thought was that most of those eels weren’t going 
to make it, anyhow, so we might as well get 
something out of them.  Thanks. 
 
MR. CHASE:  Yes, John, I think the discussion was 
that we were at a point where the stock assessment 
did point towards a depleted stock, and I think the 
technical committee felt that we needed to propose 
some conservation measures.  We recognized that a 
minimum size increase may not have tremendous 
benefits in terms of eggs per recruit, but we felt that it 
was really a time where we needed to advance some 
recommendations and cover all major life stages.   
 
That was the thought.  The second piece is that with 
this season we saw some new dealers purchasing 
these larger not so much glass eels but pigmented 
eels, maybe age ones; and if that fishery were to take 
off with the present size limits, you could see a large 
expansion, and so we wanted to try to cut it off with 
that type of size increase. 
 
MR. FEIGENBAUM:  The SLYME Model was 
constructed by a gentleman – and this is SLYME 
with a Y because I understand there is a European eel 
model called SLIME that is completely unrelated, 
spelled with an I, but the SLYME Model is the 
product of Dave Cairns.  When you ran the SLYME 
Model the last time we looked at the possible changes 
to the FMP, I understand you consulted with Dave 
and he provided advice and guidance to the technical 
committee in running the models and helping to 
establish the different slots. 
 
I have a brief comment, but my question is have you 
reached out to Dave?  I understand that is something 
that you’re going to do between now and whenever a 
plan development team starts working on today’s 
recommendations.  Has the team or anyone at the 
technical committee spoken to Dave because I 
understand he has really updated that model, feels he 
has improved it and learned much more about the 
dynamics to make that a better model? 
 
MR. CHASE:  I think Laura Lee on the stock 
assessment subcommittee is in conversation with 
Dave, but I think we want to really present general 
concepts to the board and get your direction on what 
to actually analyze. 
 
MR. FEIGENBAUM:  So the comment I wanted to 
make was – and I think everyone on the board will 
find this interesting – Dave Cairns is in fact one of 

the leading eel scientists in North America.  The 
board has brought Dave in for his expertise on 
several occasions.  He manages the eel stocks and the 
management of the eel fishery in Prince Edward 
Island in Canada. 
 
I believe during the technical committee presentation 
of all the various size limits that exist, there was even 
reference to the size limit – I don’t if it’s on the board 
from today, but he actually has a size limit that is 
almost – a minimum size that is almost twice as high 
as any other fishery in North America, and they have 
no maximum size. 
 
His philosophy seems to be, in direct response to 
John’s point, that by allowing the stock to build up at 
its younger size, you create so much more biomass; 
you know, in terms of the numbers of eels, and I 
think he would report back that his fishery has been 
extremely successful by following that approach over 
many years. 
 
I know there are geographic and physical differences 
between the fishery and the watersheds in PEI and 
those that exist on the coast, which really points to 
the need for specialized and giving states some 
leeway to reduce effort, but I just hope that the board 
is – I would like the full board to be mindful of the 
fact in what appears to be one of the most successful 
eel fisheries and populations in North America, the 
philosophy is strictly to allow fishing at the bigger 
sizes and not the smaller sizes.  Thanks. 
 
MR. CHASE:  Mitch, I’ve got a question for you on 
that.  What is the minimum size they have in Canada 
and are their fisheries primarily focused at food 
markets that would want a large eel or do they also 
provide for the bait market like we do here in the 
states? 
 
MR. FEIGENBAUM:  The answer to that question is 
that there is not a single size limit in Canada.  In 
Ontario there is no eel fishing.  In Quebec it’s a 
directed silver eel fishery.  In Nova Scotia you have 
one of the smallest limits, which I believe is 18 
inches.  Then there are different regions in New 
Brunswick.   
 
There is the Scotia/Fundy Region which has a – that 
is the same as Nova Scotia in southern New 
Brunswick, but on the east coast of New Brunswick 
they have like an 18-inch size limit, I believe.  But, 
please, for the record, these are just estimates or my 
best recollection.  The point is it varies greatly in all 
the different markets.  A lot of the eels from Nova 
Scotia and New Brunswick make their way to New 
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England to serve the bait markets in Cape Cod, but 
primarily the fishery – in both countries primarily is a 
food/export fishery, to my knowledge. 
 
CHAIRMAN STOCKWELL:  We’re getting close to 
wanting to wrap this up so we can start to think about 
next steps unless anybody else has a burning 
question.  Pat. 
 
MR. PATRICK AUGUSTINE:  Mr. Chairman, I’m 
ready for the next step.  Are we ready to make a 
motion? 
 
CHAIRMAN STOCKWELL:  No, I’d like to offer 
the audience the opportunity.  Anyone in the 
audience have a question they would like to ask Brad  
Okay, before you go, Pat, Mitch had asked what is 
our goal.  Well, very clearly in May this board tasked 
the technical committee and the stock assessment 
subcommittee to develop some options to reduce 
mortality in response to the 2012 benchmark, which 
concluded the stock is depleted. 
 
They have done a lot of hard work.  We’re here today 
with a whole list of options to consider.  My sense is 
our next step is for this board to consider the 
recommendations and to focus it so the PDT can 
come back to us at the annual meeting.  Do you have 
a motion? 
 
MR. AUGUSTINE:  I do, Mr. Chairman, unless you 
have someone else who wants to add something 
before I do that. 
 
CHAIRMAN STOCKWELL:  Well, you’re going to 
compete with Roy. 
 
MR. AUGUSTINE:  Well, okay, I would move that 
we first accept the technical committee’s report 
and recommendations as presented.  Second, I 
would move to – 
 
CHAIRMAN STOCKWELL:  Whoa, let’s go one at 
a time. 
 
MR. AUGUSTINE:  Well, then make it one.   
 
CHAIRMAN STOCKWELL:  Is there a second to 
Pat’s first motion; second by Bill Adler.  Is there 
objection to accepting the technical committee’s 
recommendations?  Seeing none, go ahead. 
 
MR. AUGUSTINE:  Mr. Chairman, I move that we 
task staff to develop an addendum that 
encompasses the options and fleshes out the 
recommendations from the technical committee 

and would ask any board member if they might 
want to add other specific words to fine tune that. 
 
CHAIRMAN STOCKWELL:  Let’s get it up on the 
board.  Is there a second to that; seconded by Mitch.  
While, it is coming up on the board, Roy. 
 
MR. ROY MILLER:  Mr. Chairman, apparently at 
the same time Pat was thinking of this, I also gave 
consideration to wording a motion, and my motion is 
very similar.  I’ll just quickly read it to see any of the 
wording – if the maker of the motion would be 
comfortable incorporating any of the wording that 
occurred to me. 
 
I’m doing this in consideration of possible actions 
being contemplated by our federal partners and I’d 
like to be proactive in regard to eels in this.  
Therefore, I recommend preparing an addendum 
that has as a goal furthering eel conservation and 
includes the ranges of options suggested by the 
technical committee; including moratoria on glass 
and silver eel harvest; reductions in yellow eel 
catch and effort; seasonal closures and future 
monitoring requirements.  My colleague also 
suggested that it consider revising the penalty 
structure for violations of eel regulations.  Those 
are the ideas that I wanted to throw out, but it is all in 
the same spirit that Mr. Augustine suggested. 
 
MR. AUGUSTINE:  Yes, to the point, thank you, 
Mr. Miller; the only one that I wouldn’t include 
would be the penalty chart because that might be 
state driven; and if we were to include it as a part of 
this motion, I’m not sure it will apply to all states.  I 
would ask the indulgence of the chairman if he 
believes that we should include that or not.  
Otherwise, the information is welcomed and please 
embed it in the motion. 
 
CHAIRMAN STOCKWELL:  Okay, without 
objection from the board; seeing none, thank you 
being friendly.  This was motion was seconded by 
Mitch.  Tom. 
 
MR. O’CONNELL:  Just a point on the penalty, I 
think it is similar to the striped bass addendum we 
talked about the other day.  We understand that those 
can’t be compliance requirements, but it is more of a 
recommendation that states look at their penalty 
structure and to enhance them given the concerns 
about poaching. 
 
MR. DOUGLAS GROUT:  I support this motion.  
The only question I was going to have as I have been 
reading through the technical committee report here 
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is that under moratorium on silver eels they do make 
the comment prohibiting possession of silver eels was 
considered unrealistic by the technical committee 
because identification of silver eels is not always 
obvious.  I was wondering if we really should include 
that as an option unless the technical committee still 
thinks even though it would be unrealistic we should 
include that in there. 
 
CHAIRMAN STOCKWELL:  Brad, could you 
address that, please. 
 
MR. CHASE:  I think the thought was that when eels 
are in transition it is difficult to identify them so 
maybe a maximum size limit would be a better 
approach than actually saying you cannot possess 
silver eels. 
 
MR. MILLER:  My colleague just pointed out that 
possibly we might want to give consideration to a 
moratorium on directed harvest for silver eels. 
 
CHAIRMAN STOCKWELL:  Well, I would expect 
the technical committee to develop that into their 
draft.  A.C. 
 
MR. CARPENTER:  I think with regard to the silver 
eels, you can have seasonal closures I think that can 
be pretty effective without – you know, if you stop 
fishing during that period of time for any eels, you’ve 
protected both the yellow eel and the silver eel.  I 
think it should be left in there as one of the options 
that we’ll be considering. 
 
MR. FEIGENBAUM:  First of all, I was happy to 
second the motion as originally proposed by Pat; but 
once the – I realize the word “possible moratoria” 
just means possible.  I don’t have a problem with the 
technical committee considering anything, but I 
really don’t want my name associated with a motion 
suggesting that there should be a moratorium on any 
element of the fishery.  I would appreciate it if 
someone else would second the motion as now 
written. 
 
CHAIRMAN STOCKWELL:  I see a lot of hands 
and I saw Jaime’s first.   
 
MR. FEIGENBAUM:  Then as far as – and I thank 
you, Terry, for acknowledging the question I wanted 
to ask, but I’d like to ask it just a little bit 
specifically.  I feel it is a very important question at 
least as I participate going forward and try to 
understand better the process of managing this 
fishery. 
 

My question is addressed to Bob.  The mission 
statement of ASMFC is to promote and establish 
healthy sustainable populations for all the managed 
species.  My question is, is the goal of our eel 
management plan to establish and maintain a healthy 
sustainable population or is it to restore the 
population to some measure of the population’s 
historical high regardless of whether the habitat exists 
to support that population anymore?  Is that question 
clear? 
 
ACTING EXECUTIVE DIRECTOR BEAL:  The 
goal of the American Eel FMP – I don’t have it in 
front of me, but there are essentially two of them.  
One is to enhance and protect the eel population and 
the other is provide for sustainable fisheries.  The 
question you are getting to about what level we’re 
trying to restore the stock, that’s really the biological 
reference point issue within the FMP right now. 
 
If the board wants to change any of the biological  
reference points through this addendum, they will 
have to provide direction to the plan development 
team to do that.  If there is information in the latest 
assessment update that indicated the stock is 
depleted, if there is something in that document that 
the board would like to base new biological reference 
points on, those things are all fair game for this 
document, but they need to be included in this motion 
and with clear direction provided to the plan 
development team. 
 
MR. FEIGENBAUM:  So I have a question and I 
might want to modify the motion or propose a 
different approach to the motion, but the question is 
what is currently the biological reference point? 
 
ACTING EXECUTIVE DIRECTOR BEAL:  I don’t 
think there is a rebuilding reference for a biomass or 
any level of measure of the population right now just 
because the assessment wasn’t able to provide one. 
 
MR. FEIGENBAUM:  Okay, then I would suggest 
that the addendum include a recommendation as to 
what would be the appropriate reference point for our 
rebuilding goals.  I would further suggest that the 
reference point should be to support the rebuilding of 
stocks to the level where the current habitat can 
sustain; and to say it in the negative, that the 
reference point should not be to get the eels back to a 
120-year high that existed 40 years ago when the 
habitat dynamics were vastly different than they are 
now. 
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ACTING EXECUTIVE DIRECTOR BEAL:  I don’t 
want to slow down the process, but if you’re getting 
into rewriting biological reference points, changing 
the goals and objectives of the fishery management 
and developing a whole new suite of options for 
managing all the different life stages of eels, that is a 
rewrite of the management plan.   
 
That is probably an amendment versus an addendum.  
If you want to implement, as the motion says, 
changing some of the specific regulations on life 
stages, then I think that is fair game for an addendum; 
but if you’re really – if the board wants to do a 
wholesale rewrite of this thing, it probably should go 
the amendment process rather than an addendum. 
 
MR. FEIGENBAUM:  And to be clear, I’m not 
suggesting – 
 
CHAIRMAN STOCKWELL:  Hang on; Kate and I 
just had a sidebar and there are ten weeks of time 
between now and the annual meeting.  There is a 
bucket load of work being proposed right here.  We 
need additional PDT staff to even pull it off by that 
time period, so let’s be mindful of what we want to 
add into the document.  Just briefly, we have other 
hands up, so go ahead and finish your point. 
 
MR. FEIGENBAUM:  Okay, I want to be very clear 
to all my fellow commissioners.  I am not suggesting 
to slow down the process in any way of moving 
forward on amendments to the FMP.  I do think it is 
very important, though, that when we communicate 
to the public that we make clear whether we’re trying 
to achieve conservation based on the facts that exist 
today. 
 
We all know that habitat is a very important issue.  I 
have circulated a paper today reflecting some 
excellent work by our Fish and Wildlife Service 
colleagues that supports the belief of this board as 
demonstrated in 2008 that increased habitat, 
improvements in eel passage is the key to improving 
eel populations.   
 
For us to get the eel populations to where they were 
in the distant past, we have to provide the habitat for 
those eels.  We know from the recruitment that if we 
open up the habitat, this paper demonstrates the eels 
will fill that habitat.   
 
I just want the board to be mindful that in 
establishing these amendments, which I’m 
completely in support of and I look forward to 
working towards, that we have as our goal a realistic 
and fair one as opposed to one that some might think 

is from the suggestion of the stock assessment that 
suggests that the appropriate population – the 
population upon which depletion has been measured 
is in fact a 120-year survey index.  It is a statistical 
model and they’re suggesting that the population, the 
depletion level is that which existed over 40 years 
ago. 
 
MR. O’REILLY:  I had thought earlier that with this 
motion that it would be good to suggest some 
addition; so instead of doing that I would just like to 
find out if in this process – and I know there is not a 
lot of time for the PDT, but it would be good given 
the management measures that were shown earlier, 
they’re not all the same in terms of the potential 
impacts to the population or the fisheries; and is it 
going to be a matter of course that the PDT would 
have a small summary of that on the management 
measures, what their impacts might be for the 
fisheries, which ones might have large conservation 
benefits, which is the first thing that Jaime had talked 
about this morning.  I think if something like that 
could done it would be very good, and it might save 
some time at the next meeting; instead of debating 
which one has the greater impacts and where and 
which state and going through all of that, it might be 
a big help to us. 
 
MS. TAYLOR:  As Terry mentioned, there is a short 
amount of time between now and the annual meeting.  
The PDT currently has one member on it, so we will 
need a lot of additional support if we want to go 
forward with developing these options.  Information 
such as what you’re requesting, Rob, will take 
additional time, too, so if we have the support to 
develop this we certainly will try to get it done by the 
annual meeting. 
 
CHAIRMAN STOCKWELL:  Other comments?  
Comments from the audience?  Back to the board?  I 
saw Mitch; you get one last short burst and then 
we’re – 
 
MR. FEIGENBAUM:  Just who are the members of 
– who is the sole member of the PDT at this time? 
 
MS. TAYLOR:  Gail Wippelhauser from Maine and 
myself. 
 
CHAIRMAN STOCKWELL:  So we need more 
help.  The motion is to prepare an addendum that has 
the goal of furthering eel conservation that includes 
the range of options suggested by the technical 
committee; including possible moratoria on glass and 
silver eel harvest, reductions in yellow eel catch and 
effort, seasonal closures and future monitoring 
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requirements.  Motion made by Mr. Augustine and 
seconded by Dr. Geiger.  Is there objection?  The 
motion carries unanimously.  Okay, we are quite 
serious about needing some help to get this out the 
door.  Dr. Geiger. 
 
DR. GEIGER:  Mr. Chairman, the Fish and Wildlife 
Service will be glad to add two or three names to help 
in this endeavor.  Kate, I will get back to you with 
those names as soon as possible. 

OTHER BUSINESS 
 

CHAIRMAN STOCKWELL:  Thank you very much.  
We’re on to other business.  Leroy 
 
MR. YOUNG:  I would like to recommend John 
Pedrick to added to the advisory panel for American 
eel. 

ADJOURNMENT 
 

CHAIRMAN STOCKWELL:  Is there objection?  
Okay, without objection, thank you very much.  Is 
there any other business to come before the Eel 
Board?  Thank you for a productive morning.  This 
board is adjourned. 
 

(Whereupon, the meeting was adjourned at 10:35 
o’clock a.m., August 9, 2012.) 
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COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

I. INTRODUCTION 

1. The American eel (Anguilla rostrata)  is at substantial risk of extinction due to habitat 

loss and modification, overutilization, inadequate regulatory protection disease, and other natural 

and manmade factors.  The eel faces increasing dangers from hydropower turbines, disease, and 
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unchecked commercial harvesting. Absent the protection afforded by the Endangered Species 

Act (ESA), the species population will become critically and irreversibly low.  On this basis, the 

CENTER FOR ENVIRONMENTAL SCIENCE ACCURACY AND RELIABILITY f/k/a the 

Council for Endangered Species Act Reliability ("CESAR") petitioned the Secretary of the 

Interior (the “Secretary”) on April 30, 2010, to make a listing determination regarding the 

American eel. The ESA requires the Secretary to publish a finding within 90-days, determining, 

to the maximum extent practicable, whether the Petition presents substantial information 

indicating that a listing for the eel "may be warranted".  If the determination is made that there is 

substantial information presented that the petition may be warranted, the ESA requires that the 

Secretary initiate a status review. 16 U.S.C. § 1533(b)(3)(A).  The ESA mandates that the results 

of this review be published within twelve months after receiving a petition. 16 U.S.C. § 

1533(b)(3)(B).    At that time, the Secretary must make a determination regarding whether listing 

the species as endangered or threatened is "warranted" and to publish the determination in the 

Federal Register. 16 U.S.C. § 1533(b)(3)(B).  

2. The Secretary did not publish a 90-day finding until September 29, 2011, over a year 

past its original due date. The due date for the 12-month finding was April 30, 2011, making it 

impossible for the Secretary to comply with this statutory deadline.  

3. CESAR brings this lawsuit to enforce the ESA's requirement mandating that the 

Secretary publish in the Federal Register a finding within 12-months “after receiving a petition” 

as to whether the petition is or is not warranted. Plaintiff seeks an order declaring that the 

Defendants' failure to comply with this statutory requirement constitutes a violation of the ESA 
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and the Administrative Procedures Act, 5 U.S.C. § 706 ("APA"). Plaintiff further seeks an order 

requiring the Secretary to make a 12-month finding on the petition by a date certain.  

II. JURISDICTION AND VENUE 

4. This court has jurisdiction over this action pursuant to 16 U.S.C. § 1540(c) (actions 

under the ESA); 16 U.S.C. § 1540(g) (ESA citizen suit provision); 5 U.S.C. § 702 (right of 

review under the Administrative Procedure Act); 28 U.S.C. § 1331 (federal question); 28 U.S.C. 

§ 1346 (action against the United States); 28 U.S.C. § 1361 (action to compel an officer of the 

United States to perform his or her duty); and 28 U.S.C. § 2201-02 (power to issue declaratory 

judgments and injunctive relief in cases of actual controversy). 

5. As required by 16 U.S.C. § 1540(g), CESAR provided the Secretary with written 

notice of the violations alleged herein more than 60 days prior to the commencement of this 

action. 

6. Despite receiving notice, the Secretary has failed to remedy the ESA violations, and 

therefore an actual controversy exists within the meaning of 28 U.S.C. § 2201(a).  

7. Venue is proper in this case pursuant to 28 U.S.C. § 1391(e) and 16 U.S.C. § 

1540(g)(3)(A).  

III. PARTIES 

8. Plaintiff  CESAR is a California nonprofit, public interest organization whose mission 

is to bring scientific rigor to regulatory decisions undertaken pursuant to environmental statutes, 

to ensure consistent application of these statutes throughout all industries and all sectors, and to 

fulfill the educational goals of its members and provide educational information on the ESA and 

its application to the general public in the process. CESAR fulfills its mission by holding 
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educational seminars, disseminating educational materials to its members, participating in 

administrative proceedings, and commenting on and initiating litigation about species listings 

under the ESA.  

9. CESAR, its staff and its members are greatly concerned about the steep decline of the 

American eel and have various interests in the American eel, including aesthetic, educational, 

recreational, and scientific interests.  CESAR’s members live and work in the communities in the 

American eel’s range. CESAR, its members and staff are dedicated to protecting the American 

eel and committed to promoting a strategy to ensure its sustainability and the overall health of its 

ecosystem, which includes the maintenance of viable populations of the American eel.  The 

species is a critical part of the freshwater ecosystem of the Eastern United States. Eels are also a 

valuable food source and the stocks of these fish require better protections and monitoring.  The 

American Eel’s continuing decline adversely affects the aesthetic, educational, recreational, and 

scientific interests of CESAR, its members and its staff.  CESAR brings this action on its own 

behalf and on behalf of its adversely affected members. 

10. Defendant KEN SALAZAR is the Secretary of the Interior and is sued in his official 

capacity. As Secretary, Mr. Salazar is responsible for the enforcement and implementation of the 

ESA. Secretary Salazar has the authority and ability to remedy the harm inflicted by the Service's 

failure to comply with the ESA.  

11. Defendant DAN ASHE is sued in his official capacity as the Director of the United 

States Fish and Wildlife Service (FWS). He is responsible for administering and implementing 

the ESA. 

Case 1:12-cv-01311-JEB   Document 1   Filed 08/07/12   Page 4 of 14



 

 5 

12. Defendant UNITED STATES FISH AND WILDLIFE SERVICE is the agency 

within the Department of Interior authorized and required by law to enforce the ESA. The 

service has been delegated the authority by the Secretary of Interior to make findings and 

promulgate listing regulations under the ESA, on his behalf. The service has failed to publish a 

12-month final determination regarding CESAR’s petition to list the American eel as threatened 

within the statutory time-frame contained in the ESA.  

IV. LEGAL BACKGROUND 

13. The ESA was enacted for the purpose of providing a means of protection and 

conservation for endangered and threatened species and the ecosystems upon which they depend.  

ESA § 2(b), 16 U.S.C. 1531(b).  

14. To achieve this purpose the Secretary is required to make a determination on the 

status of a species and list that species as either "threatened" or "endangered" if they are facing 

extinction due to any of the following:  

(A) the present or threatened destruction, modification, or curtailment of its habitat or range; 

(B) over-utilization for commercial, recreational, scientific, or educational purposes; 

(C) disease or predation;  

(D) the inadequacy of existing regulatory mechanisms; or 

(E) other natural or manmade factors affecting its continued existence.  

ESA § 4(a)(1), 16 U.S.C. § 1533(a)(1). 

15. A species is “endangered” if it is “in danger of extinction throughout all or a 

significant portion of its range.” ESA § 3(6), 16 U.S.C. § 1532(6). A species is “threatened” if it 
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is “likely to become an endangered species within the foreseeable future throughout all or a 

significant portion of its range.” ESA § 3(20), 16 U.S.C. § 1532(20). 

16. A species must be formally listed as "threatened" or "endangered" in order to receive 

the substantive protections provided by the ESA.  The Act prevents the taking of listed species, 

without a permit, by any person, thus protecting listed species from actual and attempted 

harassment, harm, capture, and death. Protection is also extended to the habitats of listed species, 

preserving the land and ecosystems for the safety of the animals. Under Section 7 of the ESA, 

“each Federal agency shall confer with the Secretary on any agency action which is likely to 

jeopardize the continued existence of any species proposed to be listed under section 1533 of this 

title or result in the destruction or adverse modification of critical habitat proposed to be 

designated for such species.” 16 U.S.C. § 1536(a)(4). The Secretary is also required under the act 

to "develop and implement" plans for the recovery of species, per 16 U.S.C. § 1533(f), and is 

authorized to provide federal funds to states to assist them in preserving and protecting listed 

species. 16 U.S.C. § 1535(d). This means that listing a species is a critical step in ensuring that a 

species is protected.  

17. Any interested citizen can seek the ESA's protections for a species by filing a petition 

asking the Secretary to list the species as either "threatened" or "endangered".  16 U.S.C. § 

1540(g); 50 C.F.R. § 424.14(a)(2006).  

18. Upon receiving the petition, the Secretary has 90-days to review the petition and to 

make a finding as to whether the petition "presents substantial scientific or commercial 

information indicating that the petitioned action may be warranted."  ESA § 4(b)(3)(A), 16 

U.S.C. § 1533(b)(3)(A); 50 C.F.R. § 424.14(b)(1).  
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19. The Secretary is required to promptly publish in the Federal Register the results of 

this 90-day finding if he believes the petition has presented evidence that may warrant listing the 

species. Upon making this finding, the Secretary must promptly commence a review of the status 

of the species concerned. ESA § 4(b)(3)(A), 16 U.S.C. § 1533(b)(3)(A); 50 C.F.R. § 

424.14(b)(1). 

20. Within 12 months of receiving the petition, the Secretary must make one of the 

following findings: that the petitioned action is not warranted; the petitioned action is warranted; 

or that the petitioned action is warranted, but that (i) listing is precluded by pending proposals to 

determine whether any species is endangered or threatened, or (ii) expeditious progress is being 

made to add qualified species to either of the lists. Regardless of what the Secretary determines, 

he must publish the results of the review in the Federal Register within 12 months of receiving 

the petition. ESA § 4(b)(3)(B), 16 U.S.C. § 1533(b)(3)(B).  

21. If the Secretary determines that listing the species is warranted, a proposed rule 

regarding the listing of the species must be published in the Federal Register. ESA § 4(b)(3)(B), 

16 U.S.C. § 1533(b)(3)(B). 

22. It is critical for the Secretary to comply with the non-discretionary timetables and 

deadlines established by the ESA as a species cannot be protected under the law until formally 

listed as threatened or endangered. 

V. FACTUAL BACKGROUND 

A. Eels are a Threatened Species 
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23. The American eel is one of North America's most unique fish.  Eels are catadromous 

(breed in the ocean and live in fresh water) and diadromous (can travel between fresh and salt 

water).  

24. American eels belong to one well-mixed largely dispersed population. The European 

eel (Anguilla anguilla) is also found in North America, but is part of a separate and distinct 

population and not found in the same habitat. Eels are distributed all along the Eastern seaboard 

and historically were found far inland via river systems such as the Mississippi River.  

25. CESAR has provided substantial information to the USFWS that the American eel 

population is in steep decline. European eels have become nearly extinct and the eel fishery in 

Europe has collapsed, increasing the demand worldwide (particularly in Europe and Asia) for 

American eels. U.S. harvests of eels have also declined greatly; nearly 64% of the long-term 

average since 1950 and an even steeper decline of 72% in recent decades. The evidence 

demonstrates that eels are a threatened species due to the combined affects of all the factors 

considered under the ESA: habitat loss and modification;  overutilization; disease; inadequacy of 

existing regulatory mechanisms; and other factors. 

26. CESAR believes that the American eel population is in severe decline due, in large 

part, to habitat loss and modification across much of its historic range.  The eels have been 

eliminated in many areas of their historic range. Much of this loss is attributable to reduced 

accessibility to freshwater streams due to habitat changes limiting access in coastal tributaries 

and drainage systems.  Accessibility has been particularly limited by the construction of dams, 

preventing eels from migrating upstream to freshwater habitats and downstream to the ocean to 
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spawn, and killing large, fecund females as they travel downstream to spawn, thus 

disproportionately affecting reproductive ability.   

27. The Atlantic States Marine Fisheries Commission (ASMFC) maintains a fishery 

management plan (FMP) for the American eel and reported in 2008 that the stock has been in 

decline for the past two decades and is at or near its historic low.  Eels are harvested at all stages 

in their lifecycles (except in the larva stage) and in all of their habitats. Eels are harvested for 

aquaculture, bait and food. CESAR believes that the ASMFC FMP for the American eel does not 

adequately protect eels or limit catches in all areas of their habitat.  

28. CESAR provided the FWS information documenting that American eels are subject 

to threats from parasites and diseases, such as the swim bladder parasite Anguillicola crassus. 

The spread of this particular parasite is a relatively new development and is currently an area of 

increased study. Infected eels may experience great difficulty in migrating to spawning grounds 

in the Sargasso Sea.  Experimental evidence has demonstrated that the parasite makes eels more 

vulnerable to hypoxia and damages the swim bladder decreasing the eels’ swimming ability and 

endurance. This parasite may also affect their ability to produce eggs or sperm if they do reach 

spawning grounds.  

29. CESAR believes that the regulatory agencies responsible for preserving eel 

populations have failed in their responsibility. Current regulations and management plans 

developed by government agencies have failed to halt the decline of the eel population. 

Responsible regulatory agencies acknowledge that the eel population is declining, but have failed 

to maintain adequate oversight of the population and continue to allow commercial harvesting 

while maintaining that stock status and size are "unknown".  Multiple agencies have authority to 
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initiate actions to help protect the eel's and maintain their habitat, but have declined to do so. The 

Service has the authority to require the licensees of private hydro-electric dams to provide safe 

passage for eels via eel ladders or other mechanisms, but has declined to exercise this authority. 

The National Marine Fisheries Service (NMFS) has the authority to do the same, yet as failed to 

exercise this authority. The Federal Energy Regulatory Commission (FERC) also has the 

authority to make this same requirement, but has not. The EPA has the authority under the Clean 

Water Act to make the same requirement regarding hydro-electric dams, but has not made any 

such requirement.  The ASMFC has the authority to limit or prohibit the harvest of eels along the 

Atlantic seaboard, but has declined to set quotas despite acknowledging the decline in the eel 

population. 

30. The eel population is also threatened by other factors such as changes in oceanic 

conditions; water contamination from mercury and other elements and chemicals; and other 

potential threats such as electro-magnetic fields generated by underwater cables, acoustic 

disturbance from off-shore wind development and the potential production of biofuel made from 

floating biomass harvested from the open ocean.  In FWS’s “Finding on a Petition to List the 

American Eel as Threatened” dated September 29, 2011, FWS stated “[w]e find that the 

information provided in the petition, as well as other new information in our files, presents 

substantial or commercial information indicating that the petition may be warranted by a causal 

link between oceanic conditions . . . decreasing glass eel recruitment.” 76 Fed. Reg. 60431, 

60432 (Sept. 29, 2011) 
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B. Procedural History 

 

31. On May 27, 2004,  FWS and NMFS received a petition to review the American eel's 

status from the ASMFC in light of an apparent decline in commercial eel harvest. FWS and 

NMFS received another petition to review the eel's status on November 28, 2004, from Douglas 

Harold Watts of Augusta, Maine, and Timothy Allan Watts of South Middleborough, Mass., 

alleging that destruction and modification of habitat, overutilization, inadequacy of existing 

regulatory mechanisms, and other natural and manmade factors threatened the continued 

existence of the species.  The Service published a 90-day finding in the Federal Register on July 

6, 2005, concluding that substantial biological information existed to warrant a more thorough 

examination. The Service began a status review and on February 2, 2007, published a notice of 

12-month finding determining that the listing the American Eel was not warranted at that time.   

32. On April 30, 2010, CESAR submitted a 67-page petition to the Service to list the eel 

as threatened pursuant to the ESA. The petition contained new information that became available 

after the "not warranted" finding published by the Service in 2007.  The Service responded 

acknowledging receipt of the petition by letter dated May 13, 2010.  A 90-day finding was not 

published by August 11, 2010 (on or about the 90-day deadline for issuing an initial 

determination on the petition).  On September 7, 2010, CESAR wrote a letter to the Secretary 

giving notice that Section 4 of the ESA had been violated due to the failure of the Secretary to 

publish a 90-day finding and that CESAR intended to file suit.  On November 23, 2010, the 

Secretary sent a letter (again, via the Service) to CESAR acknowledging the receipt of their 

notice and intent to sue. The letter stated that due to a lack of federal appropriations the Secretary 
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was unable to address the petition and that it was anticipated that funding would become 

available in fiscal year 2011.  

33. On September 29, 2011, the Secretary published a 90-day finding which found that 

the "petition presents substantial scientific or commercial information indicating that listing this 

species may be warranted." 90-Day Finding on Petition to List American Eel, 76 Fed. Reg. 

60431, 60432 (Sept. 29, 2011).  

34. A 12-month finding was not made on April 30, 2011 (on or about the 12-month 

deadline for issuing a final determination on the petition). On December 23, 2011, CESAR sent 

another letter to the Service giving notice of CESAR’s intent to sue the Secretary for violating 

Section 4 of the ESA by failing to publish a 12-month determination. 

35. In a letter dated February 22, 2012, the Acting Chief, Office of ESA Litigation of 

the Service, wrote Mr. David Bernhardt, counsel for CESAR, indicating that on December 23, 

2011, the Service received CESAR’s notice that it intends to sue the Service for failing to issue 

a 12-month finding on the petition.  Nevertheless, the letter does not indicate when it will 

complete the statutory required 12-month finding. Instead, it states that: “[t]her Service plans to 

complete its status review and issue a 12-month finding on CESAR’s petition as resources 

permit.”  

36. To date, the Secretary has made no determination based whatsoever on the petition 

submitted by CESAR on April 30, 2010.  
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VI. FIRST CLAIM FOR RELIEF 

(VIOLATION OF ENDANGERED SPECIES ACT, 16 U.S.C. § 1533(B)) 

37. CESAR alleges and incorporates by reference all the allegations set forth in this 

Complaint, as though fully set forth below. 

38. The Secretary's failure to make a 12-month finding on the American eel within the 

statutorily mandated timeframe is a violation of the ESA and its implementing regulations. 16 

U.S.C.  §§1533(b)(3)(B) and 1540(g) .  

VII.SECOND CLAIM FOR RELIEF 

(VIOLATION OF THE ADMINISTRATIVE PROCEDURES ACT, 5 U.S.C. § 706(2))  

39. CESAR alleges and incorporates by reference all the allegations set forth in this 

Complaint, as though fully set forth below. 

40. The Secretary's failure to perform his mandatory, non-discretionary duty also 

constitutes agency action "unlawfully withheld or unreasonably delayed" within the meaning of 

the APA, 5 U.S.C. §706(l).  The Secretary's failure to comply with this provision is arbitrary and 

capricious, an abuse of discretion, not in accordance with law, and a failure to observe  proper 

procedure under the Administrative Procedures Act, 5 U.S.C. § 706(2). 

VIII. PRAYER FOR RELIEF 

41. Declare that the Secretary violated its mandatory, non-discretionary duty under 16 

U.S.C. § 1533(b)(3)(B) by failing to make a 12-month finding in response to Plaintiff’s petition 

to list the  American eel as threatened. 16 U.S.C.  §§1533(b)(3)(B) and 1540(g) .  

42.  Defendants are in violation of the ESA and/or the APA for failing to promulgate a 

final listing rule for the American Eel;  
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43. Provide preliminary and permanent injunctive relief compelling the Defendants to 

publish in the Federal Register a 12-month finding under the ESA by a date certain; 

44. Award Plaintiff  its costs of litigation, including reasonable attorneys’ fees and expert 

witness fees (16 U.S.C. § 1540(g)); and 

45. Grant Plaintiffs such other relief as the Court deems just and proper.  

 

 

DATED: August 6, 2012 

  

/s/ Ryan A. Smith 

  

David Bernhardt, (DCB 991472/DC Court 

#24475) 

Ryan A Smith, (DCB/DC Court  #985586)  

Brownstein Hyatt Farber Schreck, LLP 

1350 I Street, N.W., Suite 510 

Washington, DC 20005-3305 

Phone: 202-296-7353 

Fax: 202-296-7009 

Email: dbernhardt@bhfs.com 

            rsmith@bhfs.com 

 

Attorneys for Plaintiff 
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